I N THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF WEST VIRGA NI A
AT BLUEFI ELD
JUDI TH L. FLEM NG
Plaintiff,
V. ClVIL ACTION NO 1:02-1392
UNI TED TEACHER ASSOCI ATES
| NSURANCE COMPANY, a
corporation; and
JENNI FER SECKMAN

Def endant .

VEMORANDUM OPI NI ON AND ORDER

| nt roducti on

This civil action was filed in the Grcuit Court of MDowel |
County, West Virginia, on Cctober 23, 2002. The plaintiff,
Judith L. Flemng ("Flemng") is a citizen and resident of West
Virginia, who was enpl oyed by the Board of Education of Mercer
County, West Virginia. The defendant United Teacher Associ ates
| nsurance Conpany ("United Teachers") is a corporation organi zed
and existing under the laws of Texas with a principal place of
busi ness in Austin, Texas. Jennifer Seckman ("Seckman") is a
citizen and resident of West Virginia, is nanmed as an additional
defendant. Seckman is an insurance agent who worked for United

Teachers.



The conpl aint charges that United Teachers offered and sold
to enpl oyees of the boards of education in Mercer and MDowel |
Counties of West Virginia insurance policies known as First
D agnosi s Cancer Benefit policies. Flemng bought one of the
policies in April, 2001, and paid for it through nonthly payrol
deductions. The policy provided coverage in the anmount of
$20, 000. Seckman was the agent for United Teachers who sold the
policy to Flem ng.

According to the conplaint, Flem ng was di agnosed with col on
cancer in July, 2001, filed a claimfor benefits under the policy
with United Teachers, and was deni ed coverage. The conpl aint
sets out nunerous cl ains agai nst the defendants. Count | is
essentially a breach of contract claimagainst United Teachers
for refusing to pay under the policy. Count Il is an insurance
bad faith claimunder West Virginia law. The plaintiff charges
that United Teachers has a pattern and practice of denying
legitimate clainms and that "Jennifer Seckman knew or shoul d have
known that United denied legitimate clains when she offered its
First D agnosis Cancer Benefit policy to Judith L
Flemng . . . ." Count Il also asserts that fraudul ent and fal se
representations were made by United Teachers and Seckman to
Flem ng for the purpose of obtaining the paynent of prem uns.
Count 111 again sets out what is essentially a breach of contract

cl ai m agai nst United Teachers. Count 1V alleges that Seckman and



Uni ted Teachers engaged in unfair settlenment practices in

viol ation of West Virginia Code 8 33-11-4. Count Vis a claim
for damages for enotional distress caused by the alleged unl awf ul
acts of Seckman and United Teachers.

United Teachers was served with original process in this
action on Cctober 29, 2002, through the Secretary of State of
West Virginia as its statutory agent. Seckman was personally
served on Cctober 26, 2002. United Teachers filed a Notice of
Renoval on Novenber 29, 2002. Jurisdiction is based on diversity
of citizenship under 28 U.S.C. 8§ 1332(a)(1). The anobunt in
controversy exceeds $75,000. Seckman did not join in the Notice
of Renoval. Novenber 28, 2002, the thirtieth day after United
Teachers was served wth process, was Thanksgi ving Day, a |egal
holiday. 1In its Notice of Renpbval, United Teachers charged that
Seckman had been fraudulently joined in order to defeat the
diversity jurisdiction of this court. Seckman filed a Mdtion to
Di sm ss on Decenber 4, 2002.°

On Decenber 16,2002, Flemng filed a tinely Mdtion to
Remand. Flem ng contends that United Teachers’ renoval petition
was untinmely since it was filed thirty-one days after United

Teachers was served, that the renpval was defective because

"Seckman’s notion was tinmely filed under the provisions of
Fed. R Cv. P. 81(c) even though it came thirty-nine days after
she was originally served.



Seckman did not join in or consent to the renoval, and that
Seckman was not fraudul ently joined.
For the reasons discussed below, Fleming s Mdtion to Remand

is DENI ED, and Seckman’s Mdtion to Dismss is GRANTED.



I[1. Tineliness of the Renpbval Petition

Plaintiff makes two argunents that United Teachers’ renova
petition was filed too late. First, she contends that it was
filed thirty-one days after United Teachers was served with
original process and is therefore one day beyond the thirty-day
wi ndow wi t hin which an action may be renoved. Second, plaintiff
mai ntains that, under the "first served rule,” the tine for
removal should run from Oct ober 26, 2002, the day the original
conpl ai nt was served upon Seckman. Under this cal culation, the
removal petition was filed on the thirty-fourth day.

The court believes United Teachers’ renoval petition, filed
on the thirty-first day after service, to be tinely under the
facts of this case. Federal Rule of Cvil Procedure 6(a) directs
that the last day of a period within which a party nmust act not
be counted if it falls on a legal holiday. The list of |egal
holidays in Rule 6(a) includes Thanksgiving Day. The court takes
judicial notice that the thirtieth day after United Teachers was
served with original process, Thursday, Novenber 28, 2002, was
Thanksgi ving Day. Although the thirty-day period for renoval is
statutory and is to be strictly construed, at |east two cases
have held that the provisions of Rule 6(a) operate to extend the

thirty-day period. See Johnson v. Harper, 66 F.R D. 103 (E. D

Tenn. 1975); Boulet v. MIlers Miutual Insurance Co., 36 F.R D. 99




(D. Mnn. 1964). Accordingly, the renoval petition was not
untinely sinply because it was filed on the thirty-first day.
Simlarly, the court cannot accept plaintiff’s argunment that
the "first-served rule" renders the renoval petition untinely.
The United States Court of Appeals declined to adopt the first

served rule in McKinney v. Board of Trustees of Maryl and

Community College, 955 F.2d 924 (4th Gr. 1992). Plaintiff has

made an effort to distinguish McKinney on its facts, but a fair
readi ng of the opinion conpels the conclusion that the Fourth
Circuit would not apply the rule in any case. The court
therefore holds that United Teachers’ renoval petition was

tinmely.

[, Fr audul ent Joi nder

The practice of joining an agent, enpl oyee or acconplice of
a corporation as a party defendant is becom ng nore comon every
day. The device is frankly used by counsel as a nethod to defeat
federal diversity jurisdiction and it often succeeds. It
succeeds because the federal courts of appeals have adopted
ri gorous standards governing the issue of fraudul ent joinder.
"Fraudul ent joinder" ironically, requires neither fraud nor

joinder. As our court of appeals stated in AIDS Counseling and

Testing Centers v. Goup W Television, Inc., 903 F.2d 1000, 1003

(4th Cr. 1990): "‘Fraudulent joinder’ is a termof art [which]



does not reflect on the integrity of plaintiff or counsel, but is
merely the rubric applied when a court finds either that no cause
of action is stated against [a] nondiverse defendant, or in fact
no cause of action exists." (enphasis in original).

Diversity jurisdiction is as old as the federal court
system having its genesis in the Judiciary Act of 1789. From
the beginning it has been ennmeshed in controversy. |Its
traditional justifications are two, each supported by powerful
voices. First was the fear that state courts would be prejudiced
agai nst out-of-state litigants. Chief Justice Marshall tactfully

voiced this fear in Bank of the United States v. Deveaux, 9 U S

61, 87 (1809) (overruled on other grounds). The second argunent
goes back even further -- to Al exander Ham |ton and The
Federalist, No. 81. Hamlton argued that, at least as to matters
of federal law, the federal courts were nuch better qualified
than state courts. As a result, he contended as mnuch judici al
busi ness as possi ble should be directed to the federal courts.
Aut horities question whether either basis for diversity
jurisdiction retains legitimacy in the nodern context. As a
result, the current trend is to limt diversity jurisdiction and
some would prefer to elimnate it altogether. See Charles A

Wight, et al., Federal Courts 8 23 (5th ed. 1994). This trend

is reflected in federal appeals court cases involving fraudul ent

joinder. Hartley v. CSX Transp., Inc., 187 F.3d 422, 424 (4th




Cr. 1999), is representative of such cases. There, our court of
appeal s said: "The party alleging fraudul ent joinder bears a
heavy burden -- it nust show that the plaintiff cannot establish
a claimeven after resolving all issues of |aw and fact in the
plaintiff's favor." This standard is said to be even nore
favorable to the plaintiff than the standard for ruling on a
nmotion to dism ss under Rule 12(b)(6) of the Federal Rul es of

Civil Procedure. See id. See also MIller v. BAS Techni cal

Enpl oynent, 153 F. Supp. 2d 835, 837 (S.D.W Va. 2001). To
defeat renoval all that is required is the possibility of a right

torelief by the plaintiff. See Marshall v. Manville Sal es

Corp., 6 F.3d 229, 233 (4th Cir. 1993).

Al t hough the rigor of the fraudul ent joinder standard is
draconi an, there are a few cases where this standard is regularly
nmet; the present case falls squarely within one of those
categories. In West Virginia, duly |licensed insurance agents
acting wwthin the scope of their enploynent may not be sued in
their individual capacity in tort or in contract. Under West
Virginia law, which the court nust apply in this diversity case,
the agent is not a party to the insurance contract. As the

Suprene Court of Appeals of West Virginia stated in Shrewsbury v.

Nati onal Grange Mutual | nsurance Co., 183 W Va. 322, 395 S.E. 2d

745, 748 (1990), "[An insurance agent] is not party to a contract

with the insured; rather, he hel ps the conpany procure and



service the conpany’s contract with the insured.” Shrewsbury is

consistent wwth the long-standing rule in West Virginia that the
agent of a disclosed principal who acts within the scope of his
authority may not be held personally liable on a contract he

obtains for his principal. See Hoon v. Hyman, 87 W Va. 659, 105

S.E. 925 (1921); Hurricane MIling Co. v. Steal & Payne Co., 84

W Va. 376, 99 S.E 490 (1919).
Ceneral ly accepted authority extends this rule of contract
to tort cases. Chief Judge Haden summarized the governing rul es

of law as follows in Benson v. Continental |nsurance Co., 120

F. Supp. 2d 593, 595 (S.D.W Va. 2000):

As a general rule, "[w] here the agent is the agent of the
insurer, acts within the scope of his authority, and his
principal is disclosed, he is not liable to the insured
either in contract or in tort." 43 Am Jur. 2d, Insurance
8§ 138. West Virginia |law specifically establishes a person
who solicits an application for insurance is the agent of
the insurer, not the insured. See, W Va. Code § 33-12-23.
Addi tionally, an agent or broker has personal liability
exposure on an insurance contract only where the insurer is
not licensed to transact insurance in this state. See id.,
§ 33-12-21.

In the instant case, it seens clear that Seckman was acting
wi thin the scope of her authority as agent for United Teachers at
all material tinmes. The plaintiff artfully argues that she has
an i ndependent tort claimagainst Seckman because Seckman engaged
in fraudul ent conduct toward plaintiff wth know edge that United
Teachers engaged in a pattern of bad faith denial of benefits.

The specific allegations of the conplaint cut heavily against



this theory, however. Each allegation of the conplaint directed
at Seckman |inks her alleged unlawful conduct with simlar
unl awf ul conduct of United Teachers. |f Seckman did in fact
commt the wongs with which she is charged she did so, according
to the conplaint, in conjunction and conplicity with United
Teachers for whom she worked. She therefore was acting within
the scope of her agency relationship with United Teachers even if
she acted unlawfully. In fact, the conplaint itself states in
nunbered paragraph 4. "At all tinmes referred to, the Defendant,
Jenni fer Seckman, was an on duty enpl oyee, agent and servant of
United, and she sold a United cancer insurance policy to the
Plaintiff, Judith L. Flemng."

The court therefore concludes that Seckman was fraudul ently
joined, that the conplaint fails to state any cl ai m agai nst
Seckman upon which relief can be granted, and that Seckman’s

nmotion to dism ss nust be granted.

| V. Fai lure of Seckman to Join in Renoval

Lastly, plaintiff contends that renoval of this action was
defective because the record does not show that Seckman joi ned
in, or consented to, the renoval. Wiile the general rule
requires all defendants to join in a renoval petition, an
exception is made in the case of fraudulent joinder. The |eading

case appears to be Jernigan v. Ashland G1l, Inc., 989 F.2d 812

10



(5th Cr.), cert. denied, 510 U. S. 868 (1993). In that case, an

i njured pipeline worker, who was dom ciled in Louisiana, brought
suit agai nst several conpanies including three Louisiana
entities. For various reasons, all the Louisiana conpanies were
deened insulated fromliability to the plaintiff. After the case
was renoved to federal court, the plaintiff filed a notion to
remand ar gui ng, anong other things, that not all defendants had
consented to the renoval. The court held such consent to be
unnecessary, and said:

[A]s a general rule, renoval requires consent

of all co-defendants. In cases involving

al | eged i nproper or fraudul ent joinder of

parties, however, application of this

requirenent to inproperly or fraudulently

j oined parties would be nonsensical, as

removal in those cases is based on the

contention that no other proper defendant
exi sts.

Id. at 816. See also Polyplastics, Inc. V. Transconex, Inc., 713
F.2d 875 (1st Cir. 1983) (holding that a party fraudulently
joined to defeat renoval need not join in a renoval petition and
is disregarded in determ ning diversity of citizenship).

Since the court has concluded that Seckman was fraudulently
joined, her failure to join in the petition for renoval does not

make the renoval of this case defective

V. Concl usion

11



For all of the reasons discussed above, the notion of
plaintiff to remand is DENI ED, and the notion of defendant
Seckman to dism ss is GRANTED.

The Cerk is directed to provide a copy of the court’s
Menor andum Opi ni on and Order to counsel of record.

It is SO ORDERED this fifth day of March, 2003.

ENTER:

David A Faber
Chi ef Judge
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